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[bookmark: _Toc165643456]Executive Summary
Public authorities around the world are increasingly turning to reporting and due diligence mechanisms as a means of enhancing the protection of human rights and the environment from adverse impacts attributable to the actions of businesses. These regimes range from the voluntary to the mandatory, may be sector-specific or applicable across all sectors of the economy, and may apply only to the largest operators or to businesses of all sizes. They generally build on the UN Guiding Principles on Business and Human Rights, which set out the business responsibility to protect human rights, and the OECD Guidelines for Multinational Enterprises, in addition to other international initiatives and instruments. 
Japan and the EU are no exceptions to this global trend. In just the past few years, the landscape of human rights and environmental due diligence (HREDD) in both jurisdictions has changed rapidly, and is continuing to do so. The Japanese approach to date has been to use non-binding guidelines to encourage companies to take up human rights due diligence, whereas the EU is moving towards a more interventionist approach requiring mandatory HREDD, backed by potentially significant sanctions. 
It is important to note that the reach of the EU’s mandatory HREDD legislation is global—applying to both EU businesses and businesses that operate within the EU market—and as such it is expected to have a significant impact on companies around the world. This is true even when those businesses are based in countries where domestic legislation does not include similar requirements, or where—as in Japan—due diligence requirements are not mandatory.
This study provides an overview of four primary pieces of legislation of relevance to the EU-Japan trading relationship—the EU Regulation on Deforestation-free Products, the Corporate Sustainability Due Diligence Directive, the Forced Labour Regulation, and the Japanese Guidelines—noting their most important features, scope, and enforcement mechanisms. The study examines the expected impacts of mandatory HREDD on businesses that fall within the scope of the EU-Japan Economic Partnership Agreement, focusing in particular on seafood, agriculture, and other key sectors. The study then provides concrete, pragmatic, and achievable recommendations on preparing for the EU’s mandatory HREDD legislation focusing on four key themes: 
· capacity-building within supply chains; 
· collaboration among covered businesses; 
· collaboration between businesses and stakeholders; and 
· designing effective ameliorative and remedial systems.
These recommendations aim to assist businesses, trade unions, NGOs and other stakeholders in thinking through how to prepare for and facilitate the implementation of mandatory HREDD rules.




[bookmark: _Toc165643457]1. Introduction
Public authorities around the world are increasingly turning to reporting and due diligence mechanisms as a means of enhancing the protection of human rights and the environment from adverse impacts attributable to the actions of businesses. These regimes range from the voluntary to the mandatory, may be sector-specific or applicable across all sectors of the economy, and may apply only to the largest operators or to businesses of all sizes. They generally build on the UN Guiding Principles on Business and Human Rights[footnoteRef:2] (UNGPs), which set out the business responsibility to protect human rights, and the OECD Guidelines for Multinational Enterprises,[footnoteRef:3] in addition to other international initiatives and instruments.  [2:  United Nations, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework’ UN Doc HR/PUB/11/04 (2011) <https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr_en.pdf>.]  [3:  OECD, OECD Guidelines for Multinational Enterprises on Responsible Business Conduct (OECD Publishing 2023).] 

Japan and the EU are no exceptions to this global trend. In just the past few years, the landscape of human rights and environmental due diligence (HREDD) in both jurisdictions has changed rapidly, and is continuing to do so.
In 2022, the government of Japan published its ‘Guidelines on Respecting Human Rights in Responsible Supply Chains’, which, though they are broad in scope—being addressed to all companies doing business in Japan, regardless of size or sector—are voluntary and non-binding. Japanese businesses are reportedly moving quickly to put in place human rights policies and implement due diligence, but there is still some way to go, and while the increased focus on human rights is to be welcomed, environmental due diligence is lagging behind, having been left out of the Guidelines.
The EU, on the other hand, is moving toward a more interventionist approach. Several EU Member States have adopted mandatory HREDD legislation at national level,[footnoteRef:4] and the EU is following suit. The EU has already adopted several initiatives in this vein, including the EU Regulation on Deforestation-Free Products (EUDR)[footnoteRef:5], the EU Conflict Minerals Regulation,[footnoteRef:6] the Corporate Sustainability Reporting Directive,[footnoteRef:7] and the Sustainable Finance Disclosure Regulation,[footnoteRef:8] and is in the process of negotiating and enacting other initiatives, including the Corporate Sustainability Due Diligence Directive (CSDDD)[footnoteRef:9] and the Forced Labour Regulation (FLR).[footnoteRef:10] [4:  2017 France Duty of Vigilance Law; 2019 Netherlands Child Labour Due Diligence Law; 2023 German Act on Corporate Due Diligence Obligations in Supply Chains; 2022 Norway Transparency Act. In addition, HREDD legislation has been proposed in Switzerland, Belgium, Italy, Finland, and Sweden.]  [5:  Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making available on the Union market and the export from the Union of certain commodities and products associated with deforestation and forest degradation and repealing Regulation (EU) No 995/2010, [2023] OJ L 150/206.]  [6:  Regulation (EU) 2017/821 of the European Parliament and of the Council of 17 May 2017 laying down supply chain due diligence obligations for Union importers of tin, tantalum and tungsten, their ores, and gold originating from conflict-affected and high-risk areas [2017] OJ L 130.]  [7:  Directive (EU) 2022/2464 of the European Parliament and of the Council of 14 December 2022 amending Regulation (EU) No 537/2014, Directive 2004/109/EC and Directive 2013/34/EU, as regards corporate sustainability reporting [2022] OJ L 322.]  [8:  Regulation (EU) 2019/2088 of the European Parliament and of the Council of 27 November 2019 on sustainability‐related disclosures in the financial services sector [2019] OJ L 317.]  [9:  Council of the EU, ‘Corporate Sustainability Due Diligence: Council and Parliament Strike Deal to Protect Environment and Human Rights’ (Press release, 14 Dec 2023) <https://www.consilium.europa.eu/en/press/press-releases/2023/12/14/corporate-sustainability-due-diligence-council-and-parliament-strike-deal-to-protect-environment-and-human-rights/>, see now European Council, ‘Letter to the Chair of the JURI Committee of the European Parliament’ (15 March 2024) ST 6145 2024 INIT <https://data.consilium.europa.eu/doc/document/ST-6145-2024-INIT/en/pdf>. ]  [10:  European Commission, ‘Proposal for a Regulation of the European Parliament and of the Council on Prohibiting Products Made with Forced Labour on the Union Market’ COM (2022) 453 final <https://single-market-economy.ec.europa.eu/system/files/2022-09/COM-2022-453_en.pdf>; see now European Parliament, ‘Provisional Agreement Resulting from Interinstitutional Negotiation’ (13 March 2024) <https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/CJ33/AG/2024/03-20/1298958EN.pdf>.] 

While the approaches differ in the details of their scope and specific requirements, mandatory HREDD rules generally follow a similar pattern. They require covered businesses to establish and implement due diligence systems consisting of:
a) information regarding the sources and suppliers of any products being placed on the market, and the human rights and/or environmental impact of these supply chains;
b) risk assessment and risk mitigation measures based on the information gathered; and
c) reporting obligations designed to facilitate the enforcement of the due diligence obligations.
These obligations are enforced by means of penalties including the withdrawal of non-compliant products from the market, fines, and additional penalties including exclusion from procurement processes and trading bans.
For example, under the 2023 EUDR, companies trading in cattle, cocoa, coffee, palm oil, rubber, soya, wood, and derivative products such as leather and paper will need to conduct due diligence of their supply chains to ensure that they have not contributed to deforestation, forest degradation, or breaches of local environmental and other laws.   
Similarly, the CSDDD, once finalized, will put in place mandatory HREDD rules for large companies, requiring them to identify both actual and potential human rights and environmental impacts within their own operations as well as those of their subsidiaries and business partners, and take steps to prevent or mitigate these impacts. The obligations set out in the CSDDD will be enforceable by fines and the possibility of civil liability (such as in suits brought by trade unions and civil society organisations), and are also intended to be incorporated into the EU’s public procurement framework.
It is important to note that the reach of these legislative initiatives is global—applying to both EU businesses and businesses that operate within the EU market—and as such is expected to have a significant impact on companies around the world. This is true even when those businesses are based in countries where domestic legislation does not include similar requirements, or where—as in Japan—due diligence requirements are not mandatory.[footnoteRef:11] As one interviewee pointed out, this can cause surprise and resentment in situations where individual businesses, industrial associations, and governments outside the EU find that they must now comply with sometimes complex regulations on which they have not been consulted if they wish to do business in the EU or with EU business partners. [11:  Inter-Ministerial Committee on Policy Promotion for the Implementation of Japan’s National Action Plan on Business and Human Rights, ‘Guidelines on Respecting Human Rights in Responsible Supply Chains’, 13 September 2022.] 

These EU developments will provide an urgent impetus for Japanese businesses to fully implement HREDD where they have not yet done so, most notably in the case of Japanese companies covered by the EU legislation, but also in the case of companies who may wish to enter into supply chain partnerships or other business relations with covered companies, or who may wish to enter the EU market in future. 
The move towards regulation and clear guidance is a manifestation of states’ ongoing international legal obligations to protect human rights and the environment. HREDD standards highlight the complementary and shared responsibility of states and businesses. However, it is important to bear in mind that states bear the primary responsibility under international law to fulfil obligations regarding human rights and the environment, and HREDD regulation and guidance does not divest the state of this responsibility, nor transfer the primary responsibility to businesses. Compliance with the regulatory framework should therefore be seen as both a minimum endeavour and the starting point for a larger collaborative exercise between businesses and states to tackle these issues.
This Desk Study is part of Task 4 of the EU-funded ‘Support to Civil Society Participation in the implementation of EU Trade Agreements project’.  It contributes to Result 3: Ensuring civil society groups are aware of, and act according to, their roles and responsibilities provided by the Trade Agreements. Its aims are as follows:
1. To provide the EU-Japan DAG with up-to-date information on the requirements of EU and Japanese HREDD rules; 
2. To outline the significance of these rules for businesses that fall within the scope of the EU-Japan Economic Partnership Agreement, focusing in particular on the agriculture and seafood sectors; and 
3. To provide practical recommendations to the DAG regarding how to support stakeholders in preparing for the implementation of mandatory HREDD requirements. These recommendations aim to assist stakeholders in making proposals for EU-Japan cooperation in the fields of business, human rights, and environmental due diligence.
In accordance with these purposes and aims, the study is structured as follows:
Following this introduction, section 2 contains an overview of the four primary pieces of legislation that form the central core of the study—the EUDR, the CSDDD, the FLR, and the Japanese Guidelines—noting their most important features, scope, and enforcement mechanisms. Section 3 examines the expected impacts of mandatory HREDD on business that fall within the scope of the EU-Japan Economic Partnership Agreement, focusing in particular on seafood, agriculture, and other key sectors. Finally, section 4 provides concrete, pragmatic, and achievable recommendations on preparing for the EU’s mandatory HREDD legislation focusing on the themes of capacity-building within supply chains; collaboration among covered businesses; collaboration between businesses and stakeholders; and designing effective ameliorative and remedial systems.



[bookmark: _Toc165643458]2. Overview of Legislation
This section will address four significant pieces of HREDD legislation that apply or will soon apply in the EU and Japan: the EU’s 2023 Regulation on Deforestation-Free Products (EUDR); the EU’s Corporate Sustainability Due Diligence Directive (CSDDD); the EU’s Forced Labour Regulation (FLR) and Japan’s Guidelines on Respecting Human Rights in Responsible Supply Chains.
[bookmark: _Toc165643459]2.1 EU Mandatory Due-Diligence Rules
As noted in the Introduction, the EU has recently begun to follow the lead of some of its Member States by adopting mandatory HREDD legislation. In doing so, the EU hopes to leverage its position as a major global consumer to encourage responsible behaviour by businesses operating in the European market. This corresponds with the commitments made as part of the European Green Deal,[footnoteRef:12] the Paris Agreement,[footnoteRef:13] the Sustainable Development Goals under the 2030 Agenda for Sustainable Development,[footnoteRef:14] the Charter of Fundamental Rights of the European Union,[footnoteRef:15] and international human rights instruments as well as other relevant EU strategies.[footnoteRef:16] [12:  European Commission, ‘Communication from the Commission: the European Green Deal’ COM (2019) 640 final <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2019%3A640%3AFIN>.]  [13:  Paris Agreement adopted under the United Nations Framework Convention on Climate Change (TIAS No 16–1104 (12 Dec 2015)).]  [14:  UN General Assembly, ‘Transforming Our World: the 2030 Agenda for Sustainable Development’ (GA Res 70/1, UN Doc A/RES/70/1 (25 Sept 2015)).]  [15:  Charter of Fundamental Rights of the European Union [2012] OJ C 326.]  [16:  See, e.g., the EU Biodiversity Strategy for 2030, the Farm to Fork Strategy, the EU Forest Strategy for 2030.] 

While the EU does not have jurisdiction to require Japanese businesses to comply with its rules, it does have the ability to set rules for products imported into the EU, traded on the EU market, and exported from the EU, and as such Japanese businesses who do business in the EU or who seek to sell products to EU companies subject to HREDD rules will be impacted by this legislation.
[bookmark: _Toc165643460]2.1.1 EU Regulation on Deforestation-Free Products
In an effort to ensure that products listed on European markets do not contribute to global deforestation and forest degradation, as well as to aid in the reduction of carbon emissions and biodiversity loss, the EU has adopted a new Regulation on Deforestation-Free Products.[footnoteRef:17] The EUDR, which replaces the 2010 EU Timber Regulation,[footnoteRef:18] seeks to move beyond the prior focus on curbing illegal logging and reducing the consumption of illegally harvested timber to a broader focus on the impacts of multiple products on deforestation, whether legal or illegal, in the country of production.[footnoteRef:19]  [17:  Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making available on the Union market and the export from the Union of certain commodities and products associated with deforestation and forest degradation and repealing Regulation (EU) No 995/2010 [2023] OJ L 150.]  [18:  Regulation (EU) 995/2010 of the European Parliament and of the Council of 20 October 2010 laying down the obligations of operators who place timer and timber products on the market [2010] OJ L 295.]  [19:  Regulation (EU) 2023/1115, recitals 32-33.] 

The EUDR sets out due diligence obligations for those seeking to either place on the EU market or export from the EU relevant products[footnoteRef:20] that contain, have been fed with, or have been made using seven target commodities: cattle, cocoa, coffee, oil palm, rubber, soya, and wood.[footnoteRef:21] Specifically, it prohibits relevant products from being imported into, marketed in, or exported from the EU unless they are ‘deforestation-free’; have been produced in accordance with local laws in the country of production; and are covered by a due diligence statement produced following a due diligence process.[footnoteRef:22] If an ‘operator’ (essentially those that import, export, or manufacture relevant products) or ‘trader’ (those other than operators that make the product available on the EU market, for example an EU retailer who purchases goods from an EU importer after they have already crossed the border) cannot show that these requirements have been met, they are not able to market these products in or export them from the EU. [20:  Annex I to the EUDR contains a list of relevant products. Note that products not listed in Annex I do not fall within the scope of the Regulation even if they contain an ingredient or component that is listed: European Commission, ‘Frequently Asked Questions: Implementation of the EU Deforestation Regulation’ (22 Dec 2023) <https://environment.ec.europa.eu/publications/frequently-asked-questions-deforestation-regulation_en>, 12–13.]  [21:  Regulation (EU) 2023/1115, Art 1. ]  [22:  Ibid, Art 3.] 

Small and medium-sized enterprises (SMEs)[footnoteRef:23] have reduced obligations as compared to non-SMEs, but are still covered by the EUDR. For example, while they are not required to perform due diligence on products for which a due diligence statement has already been submitted;[footnoteRef:24] they are required to collect and keep for at least five years the identifying details of operators or traders who have supplied them with relevant products or to whom they have supplied relevant products, along with the reference numbers of the due diligence statements associated with the products with which they have been supplied. They are also required to inform the competent Member State authorities of any relevant new information indicating that a product they have made available on the market is at risk of not complying with the Regulation, and must in general offer the competent authorities all necessary assistance in carrying out checks.[footnoteRef:25] [23:  As defined by Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual financial statements, consolidated financial statements and related reports of certain types of undertakings, amending Directive 2006/43/EC of the European Parliament and of the Council and repealing Council Directives 78/660/EEC and 83/349/EEC [2013] OJ L 182, Art 3.]  [24:  Regulation (EU) 2023/1115, Art 4(8).]  [25:  Ibid, Art 5(1)–5(6).] 

The EUDR entered into force on 29 June 2023, and businesses have a minimum of 18 months to begin complying with its rules. Longer time spans apply for SMEs.
The EUDR’s due diligence requirements generally follow the standard pattern outlined above, establishing information requirements, risk assessment and mitigation requirements, and reporting requirements.
With respect to information, the EUDR requires businesses to gather and preserve a range of documents including, inter alia: 
a) product descriptions, including information on the content and quantities of covered commodities intended for the EU market or export; 
b) information on the countries where covered products or components thereof have been produced, including the specific geolocation coordinates of plots of land where production took place or where cattle are kept; 
c) details of suppliers from whom products are purchased and to whom products are supplied; and 
d) verifiable information that products have been produced in accordance with the legislation of the country of production and that products are deforestation-free.[footnoteRef:26] [26:  Ibid, Art 9.] 

On the basis of the gathered information, businesses must then carry out annual[footnoteRef:27] risk assessments and take steps to mitigate any risks identified. Risk assessment should take into account, inter alia, the level of deforestation risk associated with the country or region of production;[footnoteRef:28] the presence of forests and any reports of deforestation or forest degradation; the presence of indigenous peoples and, where present, cooperation with, consultation with, and land use or ownership claims by indigenous peoples; risks posed by corruption, human rights violations, war, and similar issues; and risks posed by the complexity of supply chains or mixing of products covered by the EUDR that increase the likelihood of non-compliance.[footnoteRef:29] [27:  At minimum: ibid, Art 10(4).]  [28:  The level of deforestation risk will be established by the Commission as ‘high’, ‘low’, or ‘standard’ in accordance with the procedures set out in the Regulation: ibid, Art 29.]  [29:  Ibid, Art 10.] 

Risk assessment may involve the use of verified third-party schemes, where appropriate, though the ultimate responsibility for due diligence remains with the businesses themselves. It should also involve setting up a channel through which businesses can receive information from concerned third parties who may have information regarding their supply chains. Simplified procedures are permissible for products originating in countries or areas designated as ‘low risk’.[footnoteRef:30] [30:  Ibid, Art 13(1).] 

Where a risk assessment shows that there is no or only a negligible risk of deforestation or forest degradation, a due diligence report must be submitted and the products may then be placed on the market or exported. In all other cases, the covered business must adopt risk mitigation procedures. Risk mitigation measures include tools such as gathering additional information, carrying out independent surveys, and supporting capacity-building for suppliers.[footnoteRef:31]  [31:  Ibid, Art 11(1).] 

Affected businesses must also ensure that they have adequate policies and procedures in place to mitigate risks of non-compliance. This includes the development of model risk management processes, reporting, record-keeping, and—for non-SMEs—the appointment of a management-level compliance officer and independent audit function.[footnoteRef:32] [32:  Ibid, Art 11(2).] 

To enable the monitoring and enforcement of the EUDR, covered businesses must publish due diligence statements for products they place on the market or export. These due diligence statements are to be published in a central EU database known as the Information System.[footnoteRef:33] [33:  Ibid, Art 33.] 

Enforcement is also supported by the establishment of a mechanism whereby natural or legal persons may submit concerns to authorities, creating a role for civil society in the monitoring process.[footnoteRef:34] [34:  Ibid, Art 32.] 

In the case of non-compliance, violators can face a number of consequences. These include the removal of products from the market and their potential confiscation; the confiscation of revenues from sales of those products; exclusion from public procurement processes; trading bans; and the imposition of ‘effective, proportionate and dissuasive’ penalties.[footnoteRef:35]  [35:  Ibid, Arts 24–25.] 

[bookmark: _Toc165643461]2.1.2 EU Corporate Sustainability Due Diligence Directive
In February 2022, the European Commission proposed a new Corporate Sustainability Due Diligence Directive[footnoteRef:36] to aid the Union’s objectives under the European Green Deal[footnoteRef:37] and the UN Sustainable Development Goals, including in the context of human rights and the environment. On 14 December 2023, the Council and Parliament announced that an agreement had been struck reconciling their two positions on the proposal,[footnoteRef:38] but finalization of the Directive was delayed due to objections by Germany and Italy, with the liberal FDP party, part of the governing coalition in Germany, playing a leading role in criticism.[footnoteRef:39] On 15 March, the Council agreed a further amended text,[footnoteRef:40] which most notably decreased the scope of coverage of the Directive by increasing the number of employees and turnover thresholds for businesses. Parliament approved this amended text at the end of April, and it was formally adopted by the Council on 24 May. [36:  European Commission, ‘Proposal for a Directive of the European Parliament and of the Council on Corporate Sustainability Due Diligence and Amending Directive (EU) 2019/1937’ COM (2022) 71 final.]  [37:  European Commission, ‘Communication from the Commission: the European Green Deal’ COM (2019) 640 final <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2019%3A640%3AFIN>.]  [38:  Council of the EU, ‘Corporate Sustainability Due Diligence: Council and Parliament Strike Deal to Protect Environment and Human Rights’ (Press release, 14 Dec 2023) <https://www.consilium.europa.eu/en/press/press-releases/2023/12/14/corporate-sustainability-due-diligence-council-and-parliament-strike-deal-to-protect-environment-and-human-rights/>. ]  [39:  Jonathan Packroff, ‘Germany’s Lindner Wants to Topple EU Corporate Due Diligence Law’ (Euractiv, 1 Feb 2024), <https://www.euractiv.com/section/economy-jobs/news/germanys-lindner-wants-to-topple-eu-corporate-due-diligence-law/>]  [40:  European Council, ‘Letter to the Chair of the JURI Committee of the European Parliament’ (15 March 2024) ST 6145 2024 INIT <https://data.consilium.europa.eu/doc/document/ST-6145-2024-INIT/en/pdf>.] 

Similarly to the EUDR, the broad contours of the Directive follow the general pattern of mandatory HREDD, requiring businesses to establish due diligence systems, to assess and mitigate risk, and to facilitate enforcement by means of reporting obligations.
The Directive covers all EU companies with more than 1,000 employees and a net worldwide turnover of more than €450m.[footnoteRef:41] It also applies to companies that do not themselves reach these thresholds but are the ultimate parent companies of groups that do,[footnoteRef:42] and to companies involved in franchising arrangements (the so-called ‘McDonald’s provision’) involving royalties of more than €22.5m and net worldwide turnover of more than €80m.[footnoteRef:43]  [41:  Ibid, Art 2(1)(a).]  [42:  Ibid, Art 2(1)(b).]  [43:  Ibid, Art 2(1)(ba)] 

The Directive also covers non-EU companies, without reference to their number of employees, if their turnover within the Union reaches the €450m threshold.[footnoteRef:44] The turnover and royalty thresholds for parent companies and franchisors are the same as for EU companies, provided that the thresholds are met by their activities within the Union (and not worldwide).[footnoteRef:45] Covered non-EU companies must also designate a natural or legal person as their authorised representative in the EU.[footnoteRef:46] [44:  Ibid, Art 2(2)(a).]  [45:  Ibid, Art 2(2)(b)–(ba).]  [46:  Ibid, Art 16.] 

The timeline for the application of the Directive is staggered according to company size, with a three-year application period for EU companies with more than 5,000 employees and worldwide turnover of €1.5b; four years for EU companies with more than 3,000 employees and worldwide turnover of €900m; and five years for EU companies meeting the baseline threshold of 1,000 employees and worldwide turnover of €450m.[footnoteRef:47] Application of the Directive to non-EU companies is similarly staggered, but without reference to number of employees, and the relevant turnover thresholds must be generated within the Union. [47:  Ibid, Art 30(1).] 

Unlike the EUDR, the CSDDD does not distinguish between ‘high’, ‘standard’ and ‘low’ risk jurisdictions and sectors. In previous drafts of the Directive, EU and non-EU companies engaged in certain named industries (textiles, clothing and footwear; agriculture, forestry, and fisheries; food and beverage manufacturing; live animals and wood; mineral extraction; the manufacture and wholesale trade in metal and mineral products; and construction) were to be covered if they met lower employee and turnover thresholds. However, these lower thresholds have been deleted from the final version of the Directive at the behest of the Council.
The obligations imposed on covered companies are broad. As Article 1 makes clear, the Directive imposes obligations and potential liabilities regarding both actual and potential human rights and environmental adverse impacts, with respect not only to a covered company’s own operations, but also the operations of their subsidiaries and their business partners in their chain of activities, both upstream and downstream.[footnoteRef:48] [48:  The precise definition of which activities of upstream and downstream business partners are covered, and under what circumstances, is complex and has changed several times throughout the drafting process. See ibid, Art 3(g)(i)–(ii).] 

Separately from the specific requirements of due diligence in the environmental and human rights spheres, companies have a general obligation under the Directive to adopt and put into effect a transition plan to ensure the company’s business model and strategy are compatible with the transition to a sustainable economy and the limiting of global warming to 1.5°C.[footnoteRef:49] The requirement in previous versions of the Directive that larger companies must promote the implementation of the transition plan through financial incentives for directors and other senior officers has been deleted. [49:  Ibid, Art 1(1)(c); Art 15.] 

The core obligation imposed by the CSDDD is contained in Article 4, by which covered companies must conduct risk-based HREDD by:
a) Integrating due diligence into company policies and risk management systems;
b) Identifying and assessing actual or potential adverse human rights and environmental impacts;
c) Preventing and mitigating potential impacts and ending actual impacts and minimising their extent, including by remediation and meaningful engagement with stakeholders;
d) Establishing and maintaining a notification mechanism and complaints procedure;
e) Monitoring the effectiveness of their due diligence policy and measures taken; and
f) Publicly communicating on due diligence, including by publishing on their website a sufficiently detailed annual statement.
An ‘adverse environmental impact’ means an adverse impact on the environment resulting from the breach of the prohibitions and regulations listed in the Annex to the Directive.[footnoteRef:50] The Annex refers to Articles 1, 6(1), and 27 of the International Covenant on Civil and Political Rights (ICCPR), and Articles 1, 2, 11, and 12 of the International Covenant on Economic, Social, and Cultural Rights (ICESCR), specifically regarding:  [50:  Ibid, Art 3, first para, (b).] 

a) environmental degradation (including, inter alia, water pollution, harmful emissions, and deforestation) where this impairs food production; denies access to safe drinking water; makes access to sanitary facilities difficult; harms health and safety; or substantially adversely affects ecosystems; and 
b) the rights of individuals, groups and communities to lands and resources and to not be deprived of the means of subsistence.
The Annex also incorporates a range of international environmental instruments the prohibitions and obligations of which may not be breached, including, inter alia, the Convention on Biological Diversity (CBD); the Convention on International Trade in Endangered Species of Wild Flora and Fauna (CITES); the Minamata Convention on Mercury; and the World Heritage Convention.
An ‘adverse human rights impact’ means an impact on persons resulting from: 
a) an abuse of one of the human rights listed in the Annex as those rights are enshrined in certain listed international instruments; as well as
b) an abuse of a human right not specifically listed in the Annex, but included in the listed international instruments, as long as the human right in question can be abused by a company or legal entity, the abuse directly impairs a protected legal interest, and the company could have reasonably foreseen the risk of such abuse.[footnoteRef:51] [51:  Ibid, Art 3, first para, (c)] 

The Annex includes a broad catalogue of human rights given specific protection. The listed international instruments are the ICCPR, the ICESCR, the Convention on the Rights of the Child (CRC), and eight ILO core/fundamental conventions.[footnoteRef:52] Notably, the Commission’s original proposal (with which the Parliament agreed) to specifically protect the rights of indigenous peoples was not supported by the Council and is not in the final Directive. [52:  Specifically, Conventions no 87, 98, 29 and its 2014 protocol, 105, 138, 182, 100, and 111 are covered. Conventions no 155 and 187 are excluded, though they may be added by the Commission in the future.] 

Under Article 5, the due diligence policy must be developed in prior consultation with the company’s employees and their representatives, and must include a description of the company’s approach to due diligence; a code of conduct to be followed by the company, its subsidiaries, and its direct or indirect business partners; and a description of the policies put in place to integrate and implement due diligence, including measures taken to verify compliance with the code of conduct and to extend its application to business partners.
In seeking to prevent potential adverse impacts, covered companies must provide targeted and proportionate support for SME business partners where necessary in light of the resources, knowledge and constraints of the SME, including capacity-building and training. Where compliance with the covered company’s code of conduct or prevention action plan would jeopardise the viability of the SME business partner, covered companies must provide targeted and proportionate financial support, such as direct financing, low-interest loans, sourcing guarantees, or assistance in securing financing.[footnoteRef:53] [53:  ST 6145 2024 INIT, Art 7(2)(d).] 

Under Article 9, covered companies must provide a mechanism whereby natural and legal persons, trade unions, and civil society organisations can submit complaints where they have legitimate concerns regarding actual or potential adverse impacts, and this mechanism must be fair, publicly available, accessible, predictable and transparent. In addition, EU Member States must designate independent national supervisory authorities to supervise compliance with the Directive,[footnoteRef:54] with adequate powers and resources, including the powers to investigate; to order cessation of infringement; and to impose penalties.[footnoteRef:55] These supervisory authorities must also provide easily accessible channels through which natural and legal persons can submit substantiated concerns.[footnoteRef:56] [54:  Ibid, Art 17.]  [55:  Ibid, Art 18.]  [56:  Ibid, Art 19.] 

The Directive provides for penalties for infringement, which must be ‘effective, proportionate and dissuasive’.[footnoteRef:57] The maximum pecuniary penalty may not be less than 5% of the company’s net worldwide turnover. The Directive also imposes civil liability for damage caused to natural or legal persons in certain cases and under certain circumstances.[footnoteRef:58] Importantly, companies are not liable for damage caused only by supply chain business partners,[footnoteRef:59] and, despite widely-publicised initial proposals, the final Directive leaves company directors’ duty of care unaffected. [57:  Ibid, Art 20(1).]  [58:  Ibid, Art 22.]  [59:  Ibid, Art 22(1).] 

[bookmark: _Toc165643462]2.1.3 EU Regulation on Forced Labour
On 5 March 2024, the European Parliament and Council reached a provisional agreement on a Forced Labour Regulation (FLR),[footnoteRef:60] originally proposed by the Commission in September 2022. The text is now awaiting approval.  [60:  European Parliament, ‘Provisional Agreement Resulting from Interinstitutional Negotiation’ (13 March 2024) <https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/CJ33/AG/2024/03-20/1298958EN.pdf> (hereinafter FLR).] 

The FLR builds on existing national and EU due diligence and reporting requirements[footnoteRef:61] by putting into place investigatory and enforcement institutions and mechanisms in order to prevent the importation into and sale within the Union of products made with forced labour. However, the FLR differs from the EUDR and the CSDDD in important ways. It focuses on products themselves, not on supply chains, individual companies, or forms of corporate structure. Moreover, its scope and application are not inherently sectoral or limited only to larger operators.  [61:  Ibid, Art 1(3). See also recitals 9–10.] 

The key prohibition is a simple and broad one, contained in Article 3: ‘Economic operators shall not place or make available on the Union market products that are made with forced labour, nor shall they export such products’. As such, the Regulation covers all companies placing or making available products on the Union market or exporting products from the Union[footnoteRef:62] regardless of the place of incorporation or size of the company, and specifically covers distance selling, whether online or otherwise.[footnoteRef:63] [62:  Ibid, Art 2(i)]  [63:  Ibid, Art 4.] 

‘Forced labour’ in this context is defined by reference to Article 2 of ILO Convention no 29.[footnoteRef:64] [64:  Ibid, Art 2(a).] 

Each Member State must designate one or more competent authorities responsible for implementing the Regulation.[footnoteRef:65] Being a Regulation rather than a Directive, enforcement is relatively centralised under Commission control, with the establishment of a Union Network Against Forced Labour Products to serve as a platform for structured coordination and cooperation between the national competent authorities and the Commission. The Network is chaired by the Commission, which coordinates its work, including the identification of common enforcement priorities and contribution to the development of the Regulation’s guidelines (on which more below).[footnoteRef:66] [65:  Ibid, Art 5(1).]  [66:  Ibid, Art 6.] 

The Commission must establish an indicative, non-exhaustive database of evidence-based, verifiable, and regularly updated information of forced labour risks in specific geographic areas or with respect to specific products or sectors, prioritising the identification of widespread and severe forced labour risks.[footnoteRef:67] Accordingly, though the Regulation itself is universal in scope, in practice enforcement is likely to be focused on the geographic areas, products, and sectors highlighted in the database.  [67:  Ibid, Art 8.] 

Any natural or legal person, or any association without legal personality, may submit information on alleged violations of the Regulation through a single information submission point, which information will be assessed by either the Commission or the relevant national competent authority, depending on the circumstances.[footnoteRef:68] [68:  Ibid, Art 9.] 

Though the Regulation does not generally distinguish between SMEs and large companies, the Commission is obliged to develop measures to support the efforts of economic operators and their supply chain business partners, in particular micro-, small-, and medium-sized enterprises. National competent authorities may also organise training for operators on forced labour risk indicators, and on how to engage with authorities during an investigation.[footnoteRef:69] [69:  Ibid, Art 10.] 

Within 18 months of the Regulation coming into force, the Commission must publish guidelines on forced labour for companies, competent authorities, customs authorities, Member States, and civil society. These guidelines must include, inter alia, guidance for companies on due diligence in relation to forced labour, taking into account applicable national and EU legislation; information on risk indicators of forced labour, including on how to identify them; guidance for civil society on how to submit information; and guidance for Member States on the calculation of financial penalties.[footnoteRef:70] As was the case with the database, above, the guidelines are indicative of the Regulation’s general approach, which is to set out at a high level of abstraction the fundamental principle that that products made with forced labour are prohibited, while leaving the detail of how this prohibition is to be enforced to more specific (and easily-amended) subsidiary measures. [70:  Ibid, Art 11.] 

The database, the information submission point, the guidelines, and the list of designated competent authorities are to be made available in a Forced Labour Single Portal established by the Commission,[footnoteRef:71] along with other information. [71:  Ibid, Art 12.] 

Article 13 requires the Commission, as appropriate, to cooperate and exchange information with the authorities of third countries, international organisations, civil society representatives, trade unions, business organisations and other relevant stakeholders.[footnoteRef:72] Importantly for the EU DAG under the Japan-EU EPA, this cooperation is to take place in a structured way, for example in the context of existing dialogues regarding the implementation of TSD commitments under trade agreements with third countries. [72:  Ibid, Art 13(1).] 

The overall approach to investigations under the Regulation is to be risk-based, having regard to:
a) the scale and severity of the suspected forced labour;
b) the quantity or volume of products resulting from forced labour; and
c) the share in the final product of the part suspected to have been made with forced labour.[footnoteRef:73] [73:  Ibid, Art 14.] 

Where forced labour is suspected, the process is divided into three stages: preliminary investigation;[footnoteRef:74] the investigation proper;[footnoteRef:75] and the decision.[footnoteRef:76]  [74:  Ibid, Art 17.]  [75:  Ibid, Art 18.]  [76:  Ibid, Art 20.] 

In the preliminary stage, the competent authority (either a national authority or the Commission) shall request information from the companies under assessment (and, where relevant, their suppliers) on the HRDD actions they have taken to identify, prevent, mitigate, bring to an end, or remediate the risk of forced labour. Companies have 30 days to provide this information. 
If, on the basis of this or other information, the competent authority finds that there is a substantiated concern of violation of the Regulation, the authority may proceed to a full investigation, which may involve further requests for information; interviews with any relevant natural or legal person who consents to be interviewed; and, in exceptional situations where it is deemed necessary, field inspections. In the case of field inspections outside the territory of the Union, the Commission may only carry out such inspections with the consent of the companies and the government of the third country concerned.
Following the investigation, the relevant authority must come to a decision as to whether the prohibition in Article 3 has been breached. Authorities must endeavour to do so within nine months of initiating the investigation, but this is not a binding time limit.[footnoteRef:77] Where a violation of Article 3 has been found, the relevant authority must prohibit the offending products being place on the market or exported; order the company to withdraw the offending products; and order the products to be disposed of,[footnoteRef:78] either by recycling, donation (in the case of perishable goods), or being rendered inoperable.[footnoteRef:79] [77:  Ibid, Art 20(1).]  [78:  Ibid, Art 20(4).]  [79:  Ibid, Art 25.] 

In the event of failure to comply with a decision, the competent authority may impose effective, proportionate, and dissuasive penalties, which must take into account the gravity and duration of the infringement; the company’s past infringements, if any; the company’s degree of cooperation with the competent authority; and any other mitigating or aggregating factor.[footnoteRef:80] The Regulation does not set any lower or upper limit on the amount of any pecuniary penalty, but does require Member States when laying down the rules on penalties to ‘take utmost account’ of the guidelines published by the Commission under Article 11. [80:  Ibid, Art 23, Art 37.] 

[bookmark: _Toc165643463]2.2 Japan’s Guidelines on Respecting Human Rights in Responsible Supply Chains
Unlike the EU, the Japanese Government has not yet adopted any mandatory HREDD. However, in September 2022 it published the non-binding Guidelines on Respecting Human Rights in Responsible Supply Chains.[footnoteRef:81] These Guidelines, which are based on the UNGPs, the OECD Guidelines for Multinational Enterprises, and the ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy,[footnoteRef:82] encourage businesses to respect human rights and carry out due diligence. They apply to all companies and independent contractors doing business in Japan, regardless of sector or size, and extend to their group companies, suppliers, and other linked entities.  [81:  Inter-Ministerial Committee on Policy Promotion for the Implementation of Japan’s National Action Plan on Business and Human Rights, ‘Guidelines on Respecting Human Rights in Responsible Supply Chains’, September 2022 (provisional English trans), <https://www.meti.go.jp/english/policy/economy/biz_human_rights/1004_001.pdf>. ]  [82:  Ibid, S 1.1.] 

The Guidelines make three primary recommendations to Japanese companies:
a) establish a human rights policy;[footnoteRef:83]  [83:  Ibid, S 3.] 

b) conduct human rights due diligence;[footnoteRef:84] and [84:  Ibid, S 4.] 

c) establish a grievance mechanism for individuals to report human rights concerns.
Environmental due diligence is not included in the Guidelines.
The Guidelines go on to elaborate on the process, generally following the procedures developed internationally by the OECD and others. The due diligence process involves:
a) identifying and assessing human rights impacts;
b) preventing and mitigating adverse human rights impacts;
c) tracking the effectiveness of preventing and mitigating measures; and
d) communicating and disclosing information on human rights policies and impacts.
These processes should be undertaken in continuous dialogue with stakeholders,[footnoteRef:85] should be iterative, and should be conducted prior to new activities or business relations, prior to decisions or changes in business operations, and in response to or anticipation of changes in the operating environment.[footnoteRef:86] [85:  Ibid, S 2.2.3; S 4.1.2.3.]  [86:  Ibid, S 4.1.2.1.] 

The guidelines also encourage a commitment not to infringe on the rights and freedoms guaranteed by the laws and regulations applicable in countries of operation, regardless of whether these are internationally recognized human rights or not.[footnoteRef:87]  [87:  Ibid, S 2.1.2.1.] 

Since the publication of the Guidelines, the Japanese government has been proceeding at pace in continuing to develop HREDD policy. Further details and examples for businesses on how to apply the Guidelines can be found in the subsequently-published ‘Reference Material on Practical Approaches for Business Enterprises to Respect Human Rights in Responsible Supply Chains’,[footnoteRef:88] and more specific materials on sectors of note, including the agricultural sector,[footnoteRef:89] are expected to follow. The Ministry of the Environment released a handbook on environmental due diligence in May 2023.[footnoteRef:90] The Japanese government has also been engaging in cooperative international efforts on forced labour and human rights in supply chains.[footnoteRef:91] [88:  Ministry of Economy, Trade and Industry, ‘“Reference Material on Practical Approaches for Business Enterprises to Respect Human Rights in Responsible Supply Chains” Released’ (4 April 2023) <https://www.meti.go.jp/english/press/2023/0404_004.html>.]  [89:  Ministry of Agriculture, Forestry and Fisheries, ‘About the “Business and Human Rights” Guidance for the Food Industry’ (20 Aug 2020) <https://www.maff.go.jp/j/kokusai/kokusei/kanren_sesaku/seizoukakikaku1.html> (in Japanese).]  [90:  Ministry of the Environment, ‘Introduction to Environmental Due Diligence in the Value Chain’ (May 2023) <https://www.env.go.jp/content/000131067.pdf> (in Japanese).]  [91:  The Japan-US-EU Trilateral Joint Statement of 15 September 2022 recognizes the ‘responsibility for addressing forced labour in our global supply chain’: <https://policy.trade.ec.europa.eu/news/trilateral-joint-statement-trade-and-labour-ministers-us-japan-and-eu-international-labour-2022-09-15_en>; USTR and METI, ‘Memorandum of Cooperation on the US-Japan Task Force on the Promotion of Human Rights and International Labor Standards in the Supply Chain’ (7 Jan 2023) <https://ustr.gov/sites/default/files/2023-01/US-Japan%20MOC%20Text%20Task%20Force%20to%20Promote%20Human%20Rights%20and%20International%20Labor%20Standards%20in%20Supply%20Chains%20Jan%202023.pdf>.
] 




[bookmark: _Toc165643464]3. Specific and Sectoral Risks
As increasing numbers of jurisdictions put in place mandatory HREDD laws, companies will need to be particularly alert to how these requirements apply within their supply chains. This is made more difficult by the generally fragmented and non-unified nature of HREDD rules globally (as emphasised by business representatives interviewed for this study), and can be especially challenging for those businesses sitting in the middle of the supply chain, which may not have direct oversight of or access to production facilities further down the chain. The shifting global geopolitical context also means that the level of risk in different jurisdictions may change over time,[footnoteRef:92] and businesses will need to be responsive to this in order to continue fulfilling their obligations. [92:  For example, the Varieties of Democracy Institute (V-Dem) estimates that the share of the world population living under autocratic systems rose from 46% to 72% from 2012 to 2022: V-Dem Institute, ‘Democracy Report 2023: Defiance in the Face of Autocratization’ (March 2023) https://www.v-dem.net/documents/30/V-dem_democracyreport2023_highres.pdf>, 7.] 

The EU and Japan are major trading partners, with Japan as the EU’s second-biggest trading partner in Asia and its seventh-biggest overall.[footnoteRef:93] The biggest import sectors from Japan to the EU are machinery, motor vehicles, chemicals, optical and medical instruments, and plastics.[footnoteRef:94] However, imports of animals and animal products, foodstuffs, textiles, wood, and other products are also notable. Where these products and their importers and traders are covered by HREDD obligations, they will need to conform with the standards set by the EUDR, the eventual CSDDD and FLR, and other rules. This may require significant action on the part of companies operating in ‘high risk’ sectors such as textiles and fisheries, or with strong ties to ‘high risk’ countries in Southeast Asia and elsewhere.  [93:  European Commission, ‘Japan: EU Trade Relations with Japan. Facts, Figures and latest developments’ <https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/japan_en>.]  [94:  European Commission, ‘European Union, Trade in Goods with Japan’ <https://webgate.ec.europa.eu/isdb_results/factsheets/country/details_japan_en.pdf> ] 

Moreover, the effort needed carries with it the risk of perverse outcomes, against which both EU and Japanese regulators, businesses, and civil society will need to remain vigilant. A general problem highlighted by representatives of businesses interviewed for this study is the danger that HREDD could disadvantage law-abiding companies that go to the effort and expense of complying with their legal obligations in good faith, if they are undercut by less scrupulous competitors that may cut corners or act in bad faith rather than diligently follow the rules. Social auditing, which has often been used by European businesses to address human rights and labour concerns, has a history of corruption that undermines the value of the auditing process itself.[footnoteRef:95] There are legitimate concerns that some businesses or industries will develop, foster, or engage in corruption to achieve a semblance of compliance while not in reality undertaking the work necessary to comply with HREDD rules. Covered businesses will therefore need to be careful to conduct their due diligence processes with regard to the risk of corruption and falsification, as noted specifically in the EUDR.[footnoteRef:96] [95:  Carolijn Terwindt and Tara Van Ho, ‘Assessing the Duty of Care for Social Auditors’ (2019) 27 European Review of Private Law 379.]  [96:  Regulation (EU) 2023/1115, Art 10(h).] 

The available evidence suggests that there is much to be done for both EU and Japanese businesses to be confident that they are ready for the new legislation. Prior to the adoption of the Guidelines, in 2021 the Japanese Ministry of Economy, Trade and Industry and the Ministry of Foreign Affairs conducted a survey to determine the extent of business awareness and uptake of human rights due diligence rules. Of the 760 companies that responded, 1 in 5 reported having no human rights guidelines or safeguards.[footnoteRef:97] While half of companies reported that they had implemented human rights due diligence, only 25% of these had done so with respect to indirect suppliers.[footnoteRef:98] A June 2021 poll by Nikkei Asia found that only 12% of Japanese companies had adequate risk assessment processes.[footnoteRef:99] Noting these and other statistics, a study published by the World Benchmarking Alliance and the Business and Human Rights Resource Centre in 2022 concluded that while leading companies had made good progress in adopting responsible practices, there remained a ‘clear gap’ between the commitments that many Japanese companies had made on paper and their actions in practice.[footnoteRef:100] While reports of increased uptake of HREDD since the adoption of the Guidelines are promising,[footnoteRef:101] a good deal of work remains to ensure that trade relationships between Japan and the EU are due diligence-ready, and can continue to thrive.  [97:  Business & Human Rights Resource Centre, ‘Japan: Govt. Publishes HRDD Guidelines after Finding 1 in 5 Companies Have No Human Rights Guidelines or Safeguards in First National Survey of Corporate Efforts on Human Rights in Supply Chains’ (15 December 2021) <https://www.business-humanrights.org/en/latest-news/japan-first-govt-survey-of-corporate-efforts-on-human-rights-in-supply-chains-finds-1-in-5-companies-have-no-human-rights-guidelines-or-safeguards/>.]  [98:  Ministry of Economy, Trade and Industry of Japan, ‘Japan’s Efforts Concerning Corporate Supply Chains and Human Rights’ (June 2022) <https://www.eu-japan.eu/sites/default/files/imce/2022.6.15%20METI.pdf>.]  [99:  Nikkei Asia, ‘Supply Chain Human Rights Abuses a Blind Spot for Japan: Poll’ (29 June 2021) <https://asia.nikkei.com/Business/Business-trends/Supply-chain-human-rights-abuses-a-blind-spot-for-Japan-poll>.]  [100:  Business and Human Rights Resource Centre and World Benchmarking Alliance, ‘Evidence from Japanese Companies Assessment on Human Rights Due Diligence’ (May 2022) <https://assets.worldbenchmarkingalliance.org/app/uploads/2022/05/Evidence-from-Japanese-companies-assessment-on-Human-Rights-Due-Diligence.pdf>.]  [101:  Lavanga Wijekoon et al, ‘Employers Rapidly Implement Japan’s Guidelines on Business & Human Rights’ (Littler, 11 Sept 2023) <https://www.littler.com/publication-press/publication/employers-rapidly-implement-japans-guidelines-business-human-rights>.] 

In terms of domestic Japanese law, there is still a need to ratify two ILO fundamental conventions:[footnoteRef:102] Convention no 111 on Discrimination (Employment and Occupation) of 1958 and Convention no 155 on Occupational Safety and Health of 1981.[footnoteRef:103] While the current text of EU due diligence legislation does not require such ratification per se, adverse human rights impacts within the draft CSDDD are defined by reference to international human rights instruments as noted above, including ILO Convention no 111, which could raise issues for businesses that are not meeting the standards set out therein. Concerns have also been raised regarding some domestic Japanese rules and practices, such as the Technical Intern Training Programme, which has been criticised for its potential to cause exploitation of workers from developing countries who do not have access to effective grievance mechanisms to report violations of their labour rights.[footnoteRef:104] [102:  See ILO, ‘Conventions and Recommendations’ <https://www.ilo.org/global/standards/introduction-to-international-labour-standards/conventions-and-recommendations/lang--en/index.htm>.]  [103:  ILO, ‘Ratifications for Japan’ <https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11200:0::NO::P11200_COUNTRY_ID:102729>. Convention 155, along with Convention 187, was added to the list of ILO fundamental conventions at the 110th Session of the ILO Conference in June 2022.]  [104:  Concerns have been raised, inter alia, by the UN Human Rights Committee 2014, the UN Committee on the Elimination of Racial Discrimination 2014, and the US Department of State, which placed Japan in ‘tier 2’ for risk of trafficking due to concerns over the treatment of foreign workers under such regimes. US State Department, ‘Trafficking in Persons Report 20th edition’ (June 2020) <https://www.state.gov/wp-content/uploads/2020/06/2020-TIP-Report-Complete-062420-FINAL.pdf>.] 

A particular issue noted by business representatives interviewed for this study is the Japanese legislation protecting subcontractors from undue burdens imposed by business customers.[footnoteRef:105] It is important that small businesses are protected in this way, as discussed in the recommendations below. However, larger Japanese businesses are cautious about this law, and will need reassurance that by working with suppliers to conform to HREDD standards, as discussed in Key Recommendation 1 below, they are not opening themselves to liability under the Subcontractor Act. [105:  Act Against Delay in Payment of Subcontract Proceeds, etc to Subcontractors (Act No 120 of 1 June 1956).] 

Outside of the specifically Japanese legal context, Japanese businesses that are themselves covered or that trade with other businesses covered by EU rules will need to be mindful of their supply chains and ensure that they meet the standards set by HREDD rules. This will be particularly challenging for businesses that trade in ‘high risk’ products or source inputs from ‘high risk’ countries.
The Global Slavery Index ranks Japan as second in the world behind the US (and ahead of Germany in third place) for countries at risk of importing products produced in conditions of modern slavery, noting the electronics, garments, textiles, fish, and solar panels sectors in particular.[footnoteRef:106] At-risk imports from China and Malaysia are of concern in the electronics sector, where Japan’s import risk is second in the world, and from Brazil, Argentina, China, Bangladesh, India, Malaysia and Viet Nam in the garments sector, where Japan’s risk is third in the world, following the US and Germany. With regard to textiles and garments, civil society organisations continue to report risks to human rights and labour rights within Japanese supply chains. For example, the Business and Human Rights Resource Centre has raised concerns regarding the treatment of garment workers in Myanmar whose products are sold on to Japanese retailers;[footnoteRef:107] and the US recently denied entry to a shipment of clothing from Japanese company Fast Retailing (which owns Uniqlo) due to concerns regarding the use of forced labour in Xinjiang, China.[footnoteRef:108] [106:  Walk Free Global Slavery Index <https://www.walkfree.org/global-slavery-index/map/#mode=data:dimension=i>.]  [107:  Business & Human Rights Resource Centre, ‘Myanmar: Over 600 Garment Workers Reportedly Denied Leave’ (17 Oct 2023) <https://www.business-humanrights.org/en/latest-news/myanmar-over-600-garment-workers-reportedly-denied-leave-incl-co-responses/>.]  [108:  Minako Yamashita, ‘Uniqlo Shirts Blocked by US Customs over Xinjiang Labor Suspicions’ (Nikkei Asia, 19 May 2021) <https://asia.nikkei.com/Business/Retail/Uniqlo-shirts-blocked-by-US-customs-over-Xinjiang-labor-suspicions> ] 

In the fisheries sector, the Global Slavery Index ranks Japan’s risk of importing products made with forced labour highest in the world.[footnoteRef:109] Fisheries at risk include those in Ghana, China, Taiwan, Thailand, and Indonesia. Concerns regarding illegal, unreported and unregulated (IUU) fishing in China, for example, were placed prominently on the agenda following the graphic reports of human trafficking and severe human rights and labour abuses aboard the Long Xing 629 in 2020.[footnoteRef:110] As Japan is one of the world’s largest seafood importers, with China as a major source for imports, Japanese seafood supply chains are at particular risk.[footnoteRef:111] Indeed, the Environmental Justice Foundation has identified instances of labour violations, human rights abuses, and environmental harm caused by Chinese vessels exporting seafood to Japan.[footnoteRef:112]  [109:  Walk Free Global Slavery Index <https://www.walkfree.org/global-slavery-index/map/#mode=data:dimension=i:compare-country=JPN:import-products=6>.]  [110:  Karen McVeigh and Febriana Firdaus, ‘“Hold On, Brother”: The Final Days of the Doomed Crew on the Long Xing 629’ The Guardian (7 July 2020) <https://www.theguardian.com/environment/2020/jul/07/hold-on-brother-final-days-of-doomed-crew-on-chinese-shark-finning-boat>.]  [111:  Human Rights Now, ‘Human Rights Abuses in the Global Seafood Industry and its Links to Japan’ (8 Nov 2020) <https://hrn.or.jp/wpHN/wp-content/uploads/2021/11/seafood_hr_brief_211108_eng-FNL.pdf>.]  [112:  Environmental Justice Foundation, ‘Possibility of Contamination of Marine Products into the Japanese Market Due to Slave Labor and Illegal Fishing Operations’ (20 August 2021) https://ejfoundation.org/news-media/%E5%A5%B4%E9%9A%B7%E5%8A%B4%E5%83%8D-%E9%81%95%E6%B3%95%E6%93%8D%E6%A5%AD%E6%BC%81%E6%A5%AD%E3%81%AB%E3%82%88%E3%82%8B%E6%B0%B4%E7%94%A3%E7%89%A9%E3%81%AE%E6%97%A5%E6%9C%AC%E5%B8%82%E5%A0%B4%E3%81%B8%E3%81%AE%E6%B7%B7%E5%85%A5%E3%81%AE%E5%8F%AF%E8%83%BD%E6%80%A7> (in Japanese).] 

Palm oil is another sector of concern, and is one of the commodities covered by the EUDR in addition to being subject to other due diligence rules. The EU is a major importer of palm oil and palm oil products, and will require mandatory due diligence systems to be put in place for imports originating from Indonesia, Malaysia, Colombia, and other important production centres. This will affect Japanese businesses that work with covered palm oil products, which are in large part imported from these same sources.[footnoteRef:113]  [113:  OEC, ‘Palm Oil in Japan’ <https://oec.world/en/profile/bilateral-product/palm-oil/reporter/jpn>.] 

Recognising these concerns, the Japanese Government has been working to support the efforts of companies to strengthen their human rights due diligence processes, for example through the ILO’s ‘Building Responsible Value Chains in Asia’ project that targets the garment and electronics industries in Bangladesh, Cambodia, and Viet Nam,[footnoteRef:114] all of which have links to Japanese industry, and the UNDP B+HR Project,[footnoteRef:115] which supports 17 countries with connections to Japanese supply chains in implementing the UNGPs. [114:  ILO, ‘Building Responsible Value Chains in Asia Through the Promotion of Decent Work in Business Operations’ <https://www.ilo.org/tokyo/ilo-japan/projects/WCMS_848742/lang--en/index.htm>.]  [115:  UNDP, ‘B+HR Project’ <https://www.undp.org/rolhr/projects/bhr-jsb>.] 



[bookmark: _Toc165643465]4. Recommendations
The primary responsibility for compliance with mandatory EU HREDD rules will fall on businesses who import, market, or export relevant products in the EU, or who have subsidiaries within the EU. Because of the potentially severe consequences of failure to comply with the legislation, covered businesses will be keen to ensure that suppliers are aware of the applicable regulations, that they source products responsibly, and that they can demonstrate compliance with EU requirements via appropriate documentation. The implementation of the EUDR, CSDDD, FLR, and other rules may result in shifts to supply chains, and all business should be aware that covered businesses may begin to include due diligence requirements in supply contracts. Though this may present a challenge, it also represents a significant opportunity for responsible businesses: Japanese businesses have been quickly adapting to HREDD, and may benefit if they can demonstrate to EU partners that they can offer due diligence-compliant activity chains, procedures, and documentation. It also represents an opportunity for civil society to work with businesses in developing robust HREDD practices and a culture of compliance.
In order to prepare for the expansion of HREDD, businesses should act now to put robust policies and practices into place so that they are able to demonstrate their compliance with the rules. It is strongly recommended that companies ‘aim high’ with their policies and due diligence processes, so that they will remain in compliance with the expanding number of mandatory HREDD rules that countries around the world are enacting, and be well-placed to capitalise on the growing market for compliant products. ‘Aiming high’ was particularly emphasised by civil society representatives interviewed for this study: if companies base their culture and practices on the fundamental principles of the UNGPs and a genuine and principled commitment to HREDD, then compliance with the specific requirements of any given legislative regime becomes far easier, given that the fundamental processes will already be in place. This form of ‘future-proofing’ the business should extend not just to those businesses already covered by expanding EU regulations but also to those who interact with covered businesses. For example, institutional investors seemingly fall outside the scope of many regulations, but their relationships to human rights abuses and environmental or climate degradation will inevitably come under future scrutiny. Investors should be proactive, and engage effectively to support and pressure investees to adopt necessary reforms. 
To assist in this process, this section outlines four categories of ‘key recommendations’ for assisting businesses, trade unions, NGOs and other stakeholders in thinking through how to prepare for and facilitate the implementation of mandatory HREDD rules.
[bookmark: _Toc165643466]Key Recommendation 1: Capacity-Building Within Supply Chains
Implementing mandatory HREDD will be challenging across all sectors and all types of business. However, it will pose particular difficulties for SMEs and smallholders, which may lack the capacity, expertise, and experience necessary for compliance.
One concern that can arise is that large companies may be unwilling to invest in capacity-building for their suppliers and may instead choose to turn to larger or more connected suppliers who are more easily able to meet the demands of HREDD traceability requirements. This would be problematic, as it could exclude those who are already in situations of vulnerability and precarity from opportunities to develop their business and improve their environmental and human rights practices. 
In the case of the EUDR, for example, the European Feed Manufacturers’ Federation has pointed to logistical difficulties posed by the Regulation, as middlemen and aggregators in the feed supply chain may be unwilling or unable to collect geolocation and traceability data from smallholders due to the complexity of local legal requirements, the absence of clear land title, or the need to comply with data protection rules.[footnoteRef:116] These difficulties present a shared challenge for EU and Japanese businesses, and therefore an opportunity for collaboration, whereby EU and Japanese businesses work together to ensure that suppliers have the resources, expertise, and support necessary to fulfil the requirements of the Regulation and to continue operating as due diligence-compliant suppliers. [116:  FEFAC, ‘Implementation of the EUDR’ <https://fefac.eu/priorities/sustainability/implementation-of-the-eudr/>.] 

Best practice within the field of business and human rights is that ties with existing suppliers should not be cut, but instead businesses should work with suppliers to develop the capacity to implement HREDD requirements.[footnoteRef:117] Practically speaking, this entails several key points. [117:  Indeed, such targeted and proportionate support for SME business partners, including capacity-building and training, is a requirement under Art 7(2)(d) of the CSDDD.] 

First, businesses need to develop stable relationships with their suppliers, in particular where these are SMEs or smallholders. Unstable contractual relationships can cause small businesses or individual producers to undervalue or devalue compliance with HREDD as they cannot be assured of continued supply agreements and the income that these generate. Research shows that even before the Covid-19 pandemic, purchasing practices in textile manufacturing and fashion had a significant impact on working time, contractual terms, and compensation, with additional impacts on health and safety, child labour, forced labour, freedom of association, and discrimination.[footnoteRef:118] The Covid-19 pandemic exacerbated these issues.[footnoteRef:119] Incentivising compliance requires a degree of predictability and trust.  [118:  Better Buying Institute, ‘Purchasing Practices and Factory-level Noncompliances: How the Available Research Can Inform Supply Chain Due Diligence’ (January 2023) <https://betterbuying.org/download/purchasing-practices-and-factory-level-noncompliances-how-the-available-research-can-inform-supply-chain-due-diligence/?wpdmdl=1969&refresh=65e4abb00b8f91709484976>, 3.]  [119:  Ibid.] 

As Global Compact Germany explains, there are already clear examples of these good practices.[footnoteRef:120] One German textile company with supply chains in contexts with known human rights risks has ‘supplier relationships [that] have existed for more than 25 years. The retailer makes sure to place its orders well in advance throughout the year to prevent high-stress peak production times and to enable plannability in the factories. This fosters mutual trust and cooperation.’[footnoteRef:121] Similarly, in the agricultural sector, Tony’s Chocolonely addressed HREDD problems within a fragmented and diverse supply chain by bringing cocoa co-op managers into their supply chain oversight systems and agreeing to annual planned production volumes with the co-op managers.[footnoteRef:122] A report for the ILO found that ‘placing consistent orders’ can help motivate better HREDD practices, as can adequately planning orders with suppliers.[footnoteRef:123]  [120:  Global Compact Network Germany, ‘What Does Effective Human Rights Due Diligence Look Like for SMEs? 5 Insights from Practice’ (November 2022) <https://www.globalcompact.de/fileadmin/user_upload/UNGCD_Insights_Series_human_rights_due_diligence_SME.pdf>, 9]  [121:  Ibid.]  [122:  Frans Pannekoek, Thomas Breugem, and Luk N Van Wassenhove, ‘How Tony’s Chocolonely Created a Purpose-Driven (and Profitable) Supply Chain,’ Harvard Business Review (11 September 2023). https://hbr.org/2023/09/how-tonys-chocolonely-created-a-purpose-driven-and-profitable-supply-chain>. ]  [123:  Mark Starmanns, ‘Purchasing practices and low wages in global supply chains: Empirical cases from the garment industry,’ ILO Conditions of Work and Employment Series No 86 (2017) <https://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---travail/documents/publication/wcms_561141.pdf>, 10.] 

As the ILO explained, ‘smaller buyers often do not have power over the supplier’ so a good practice is ‘to ask the supplier how much time he needs from the placement of the order to delivery – and to accept this time.’[footnoteRef:124] While this can result in longer lead times, it also reduces pressure on the suppliers and can create long-term relationships that ‘build trust and thus facilitate the interactions between the buyer and the supplier because the supplier understands more quickly what the buyer wants and … is more open and willing to move towards the buyer’s main requirements.’[footnoteRef:125]  [124:  Ibid, 11.]  [125:  Ibid, 11.] 

Second, businesses should consider whether the amount they are paying for relevant goods and services provides the requisite capital for putting in place HREDD systems. These costs should not be borne entirely by suppliers—indeed, the draft CSDDD requires that covered businesses support their suppliers where necessary, and Japanese suppliers may need to be cautious regarding the application of domestic law that would limit the burden they place on other businesses.[footnoteRef:126] Where the cost of goods is too low or the nature of orders too variable, suppliers may not have the resources or capacity to develop additional systems or to address insufficiencies when those are identified. Good businesses have chosen to invest in their SME partners and provide not just greater predictability but also increased payments where necessary so that suppliers have the flexibility and resources necessary to meet the demands of HREDD. For example, L’Oréal is working diligently to address living wage issues, pledging that their suppliers will be paid a living wage by 2030.[footnoteRef:127] Tony’s Chocolonely has taken several steps to create a collaborative environment within the supply chain that accounts for the pricing necessary to provide stable jobs with appropriate pay:  [126:  Act Against Delay in Payment of Subcontract Proceeds, etc to Subcontractors (Act No 120 of 1 June 1956).]  [127:  L’Oréal, ‘L’Oréal is Committed to Achieving Living Wages for All’ <https://www.loreal.com/en/news/commitments/loreal-is-committed-to-achieving-living-wages-for-all/>. ] 

Tony’s … hosts a kick-off event for the annual supply cycle, which brings together farming co-ops, NGOs, and certification bodies along with representatives of other supply chain players including Tony’s main chocolate producer, Swiss-based Barry Callebaut, and leading cocoa bean traders. The group reviews the previous season, aligns plans for the upcoming season, and discusses market risks and opportunities. These events serve to make the various stakeholders feel like partners in a system rather than anonymous counterparties.[footnoteRef:128] [128:  Pannekoek and others (n 121).] 

Third, businesses should help suppliers make strategic connections with other suppliers of a similar nature, whether this is industry-based or location- or size-based, so that they can develop best practices and learn from one another’s mistakes.[footnoteRef:129] Large businesses often have such networks already in place, and share information and best practices with others in the industry and location, allowing for peer learning that enhances compliance across the industry. However, SMEs and smallholders may not have these same kinds of networks in place because of their size and limitations within their industries. Giving them the opportunity for peer learning, both from similar businesses as well as from other links in the supply chain, can help them to develop good practices and prevent the repetition of mistakes or problematic behaviours.[footnoteRef:130] As reported by the respected business and human rights advisory organisation Shift:  [129:  Sangmin Kang and Changju Kim, ‘How Do Strategic Networks Help SMEs Upgrade in Global Value Chains? A Cross-national Analysis’ (2023) 10 Cogent Business & Management <https://doi.org/10.1080/23311975.2023.2202833>.]  [130:  See, eg, OECD, ‘Introductory Paper on SMEs and Responsible Business Conduct in the Garment and Footwear Sector: Survey Result and Key Considerations’ (draft for consultation) <https://mneguidelines.oecd.org/Highlights-introductory-paper-on-smes-and-responsible-business-conduct.pdf>.] 

Participating in peer-learning networks helped a number of SMEs to further crystallise their work on human rights within the organisation, helping them to understand how to better manage human rights risks, and supporting them to make the case that maintaining a focus on human rights is important and that any challenges are also common for industry peers.[footnoteRef:131] [131:  IOE and Shift, ‘SMEs and the Responsibility to Respect Human Rights: A summary of a workshop with SMEs and IOE members on the UN Guiding Principles on Business and Human Rights’ (May 2019), <https://shiftproject.org/wp-content/uploads/2020/01/index.pdf>, 8.] 

Shift also noted that some SMEs ensure that peer-to-peer learning reaches the workers. One small business owner ‘introduced WhatsApp groups to disseminate information on worker rights, as well as fortnightly employee dialogue meetings without management to encourage peer-to-peer learning and to provide a forum for discussion.’[footnoteRef:132] [132:  Shift, ‘SMEs and the Corporate Responsibility to Respect Human Rights’ (September 2019) <https://shiftproject.org/smes-and-the-corporate-responsibility-to-respect-human-rights/>.] 

Fourth, businesses need to recognise and communicate that audits are not synonymous with due diligence: audits are merely one part of the due diligence process. By helping suppliers and collaborators understand the relationship between audits and due diligence, larger businesses can facilitate a more transformative approach to due diligence that meets both the letter and spirit of the law, so that all businesses in the supply chain become ‘future-proof’ against further legislative initiatives.
Fifth, larger businesses should have easy-to-understand common forms and documents. The proliferation of different requirements, different types of paperwork, different questionnaires, and so on is inefficient and difficult for businesses of all sizes (as pointed out by some interviewees). However, a proliferation of forms is particularly difficult to manage for smaller businesses and producers who may be overwhelmed by the volume and range of requests for information. The creation of a standardised set of questions and forms for reporting would greatly ease this burden. Consideration should also be given to simplicity of language within the forms and to the need for free translation services in regions where literacy rates even among business leaders may not be high. This is something that organisations might be able to work together to improve. 
Each of these processes should be cyclical and iterative so that they build on and enhance due diligence processes on the basis of lessons learned rather than replicating errors.
[bookmark: _Toc165643467]Key Recommendation 2: Collaboration among Covered Businesses
There are already a number of business organisations and associations in both Europe and Japan that have experience fostering collaboration and discussion among businesses regarding regulatory barriers and best practices with respect to business and human rights. This needs to be enhanced and expanded to ensure that businesses are in a good position to comply with HREDD, including through developing standardised questionnaires for suppliers (as noted above) and sharing best practices for policies and procedures within and across sectors.
The sharing of information on sources and suppliers, particularly where those suppliers serve multiple businesses, would make compliance more efficient and less burdensome for smaller businesses in the supply chain. Relatedly, covered business should pool resources (insofar as competition law allows) to support common suppliers in developing internal HREDD systems and completing the required steps for HREDD. For example, following the notorious Rana Plaza disaster, private sector garment companies and global and local unions worked to establish the Accord on Fire and Building Safety in Bangladesh, which provides a standard set of policies and practices for those producing garments within Bangladesh.[footnoteRef:133] [133:  Accord on Fire and Building Safety in Bangladesh, ‘About’ <https://www.bangladeshaccord.org/about>] 

Resource-pooling can also be advisable for investigating where allegations have arisen, including developing common reporting mechanisms for rightsholders and other stakeholders, as will be discussed below. Over 220 signatory companies to the Bangladesh Accord provide contributions ‘on a sliding scale proportional to the volume of each company’s garment production in Bangladesh (and subject to a cap of $500,000)’ which allowed the Accord (and later the RMG Sustainability Council, which has taken over from the Accord) to establish routine and independent inspections of factories and an independent remedial mechanism.[footnoteRef:134] [134:  Ibid; Graham Dunning QC, ‘The Bangladesh Accord-A Model for Environmental Dispute Resolution?’ <https://essexcourt.com/wp-content/uploads/2018/09/Bangladesh-Accord-lecture.pdf>, 5.] 

The development of common remedial mechanisms can help ensure predictable processes and independence in their assessment, and the development of trust with rightsholders and other stakeholders. Similar to the Bangladesh Accord, the sustainable business association Amfori worked with its members to establish a common remedial process, Amfori Speak for Change, which currently operates in Viet Nam, Türkiye, Bangladesh, and India.[footnoteRef:135] The process provides a common code of conduct and different means for workers and communities to raise complaints, which can then lead to an independent investigation that Amfori collaborates in.[footnoteRef:136] According to Amfori,  [135:  Amfori, ‘About Amfori Speak for Change’ <https://www.amfori.org/en/solutions/governance/speak-for-change>. ]  [136:  Ibid.] 

if the investigation handler confirms that the complaint is grounded, a remediation process sets in, including all involved parties: not just the initial business partner, but all Amfori members linked to that business partner and relevant stakeholders. Such collaboration on the case is designed to avoid duplication, increase Amfori members’ leverage, and provide actionable insights for all.[footnoteRef:137]   [137:  Ibid.] 

Where appropriate, industries can also develop standards and certification regimes demonstrating that suppliers understand HREDD rules and processes (though this certification must not replace iterative due diligence processes).
Importantly, guidance needs to be drawn up to address how these recommendations can be acted upon while still complying with competition regulations. The competition law implications of these recommendations sit beyond the scope of the current report, but the implications of competition law on sharing best practices within the context of HREDD has often been a source of concern for businesses. While the nature of HREDD suggests that competition law should not be a barrier to sharing best practices, external expertise should be secured to evaluate the legality of certain kinds of cooperation within the context of the regulations covered by this report. 
[bookmark: _Toc165643468]Key Recommendation 3: Collaboration between Businesses and Stakeholders
Trade unions and civil society organisations can play a key role in due diligence and accountability. Indeed, the involvement of trade unions and civil society organisations is either encouraged or required by the various regulations in the field. Even where the involvement of such organisations is not strictly required, good-faith and early engagement with independent organisations will aid companies in gathering information, designing effective policies, and implementing HREDD systems. Trust between the parties is a key factor—both the business sector and civil society must have confidence in the good faith of their counterparts.
One potentially useful practice is to develop multistakeholder initiatives (MSIs) within communities that can help identify common practices and opportunities for enhancing compliance. MSIs can be of mixed quality: some are very productive and supportive of local communities, while others serve merely to placate the need for ‘consultation’ without actually resulting in meaningful exchanges. For MSIs to be truly useful in HREDD processes, measures need to be taken to ensure rightsholders are given a greater voice than businesses. This may be counter-intuitive to business leaders, but a common problem has been that MSIs that are business-led or business-focused do not allow rightsholders to adequately voice their concerns or steer the conversation to the discussion of deep-seated problems. This can undermine the utility of the MSI by excluding opportunities for problem-sharing and can damage trust with NGOs, which can then compound the common problem of lack of engagement noted by several interviewees for this study. When business communities are beginning MSIs, they should work with experienced NGOs and academic partners to establish rules that support engagement and allow for a rightsholder-led agenda. 
One problem businesses have often noted is that NGOs are unwilling to work with them or to connect them to local stakeholders. On the other hand, NGOs often suspect that businesses only seek their engagement as a box-ticking exercise. It is important for businesses to develop appropriate relationships with NGOs, but this will often require them to diligently listen rather than to direct or ‘lead’ the conversation; additionally, businesses will often need to establish a strong track record early to show real commitment to their HREDD practices, including on issues that the business may consider to be ‘minor’ but that have been raised by rightsholders, in order to develop the kind of trust necessary for regular engagement with NGOs. Where NGOs are truly unwilling to participate or to support HREDD processes, sometimes academic institutions can be strong partners that can fill this gap. 
Businesses should also consider alternative means of securing support and engagement with local rightsholders and stakeholders. For example, Tony’s Chocolonely has developed an important practice to secure stakeholder involvement and to ensure compliance. Rather than relying only on auditors, which can only visit a site occasionally, Tony’s Chocolonely has community facilitators, who are from the communities they serve and who have routine conversations with employees, rightsholders and other stakeholders to help identify instances of child labour and develop individually- and community-focused remediation and solutions.[footnoteRef:138] By having people in the community with responsibility for identifying key issues and concerns, Tony’s Chocolonely is able to both provide a stable job for a local worker and build trust with the community, while also monitoring compliance with its cocoa supply chain standards on a more regular basis.  [138:  Tony’s Chocolonely, ‘CLMRS’ <https://tonyschocolonely.com/nl/en/our-mission/serious-statements/clmrs>.] 

While European states and Japan offer many opportunities for direct collaboration with NGOs, they may face challenges where their supply chains run through less democratic regimes or in situations of conflict where enhanced due diligence should account for international humanitarian and international criminal law. During the 1990s, textile manufacturers in China faced challenges with relying on the state-run trade unions as workers’ issues were not being systematically represented or addressed. In response, large brands based in the United States developed new employee communication boards, with particular rules that ensured they did not replace but rather operated alongside the trade union. These boards, many of which were elected by workers or were developed through a process of self-selection by workers, served as a vehicle for direct communication. The broader issue of conflict-affected regimes is beyond the scope of this report, as it involves a more complex set of issues and challenges than are common within HREDD policies, but corporations should pay close attention to ongoing efforts to understand and elaborate on expectations for businesses operating in conflict-affected areas.[footnoteRef:139] [139:  UNOHCHR, ‘Report on Business, Human Rights and Conflict-affected Regions: Towards Heightened Action’ (21 July 2020) UN Doc A/75/212 <https://www.ohchr.org/en/documents/thematic-reports/a75212-report-business-human-right-and-conflict-affected-regions-towards>.] 

States, including through their local embassies, have a role to play in ‘matchmaking’ businesses and reliable or credible civil society organisations. Often, even in oppressive regimes and conflict-affected areas, European and Japanese embassies are aware of strong and independent civil society organisations that they either support, work with, or rely on for their own understanding of the situation on the ground. These embassies can support the development of HREDD collaborations by pointing businesses to trusted civil society organisations. They can also develop regular consultation and conversation initiatives that bring rightsholders and businesses together routinely to discuss problems identified during HREDD, or problems arising from policies and procedures aimed at compliance with HREDD. By hosting these kinds of events, embassies can allow businesses and NGOs to develop their own relationships so that more organic channels of communication can follow, and thus alleviate the difficulties that some business interviewees reported in finding credible and reputable civil society organisations with which to work.
When working with civil society organisations, rightsholders, and stakeholders, it is important that businesses do not just ‘take’ but that they also ‘give’ a clear benefit to these groups. This requires a level of transparency in reporting around issues identified in HREDD and the steps the business has taken to investigate issues and ensure those issues are mitigated or remediated. Businesses are often hesitant about transparent reporting on these issues, and many reports (even from well-meaning businesses with experience in HREDD) are too vague to serve as a means of trust-building with civil society organisations, rightsholders, and stakeholders. Businesses should rely on existing guidance, including the World Benchmarking Alliance’s Corporate Human Rights Benchmark,[footnoteRef:140] to identify the kinds of information needed for an appropriate human rights report that builds trust. In addition to fulfilling formal reporting requirements, businesses should also maintain dialogue directly with parties who have raised HREDD concerns, even when these are not the same individuals as those whose rights have been harmed. All reporting should be done in a timely manner so that civil society organisations can follow up on any outstanding or related issues, and so that the resolution of the issue not only solves the specific problem identified, but also goes towards supporting a gradual and progressive process of building up inter-institutional trust. [140:  World Benchmarking Alliance, ‘Corporate Human Rights Benchmark’ <https://www.worldbenchmarkingalliance.org/corporate-human-rights-benchmark/>.] 

[bookmark: _Toc165643469]Key Recommendation 4: Designing Effective Ameliorative and Remedial Systems
Businesses should develop ameliorative and remedial systems for addressing identified adverse human rights and environmental impacts of business activities. These processes need to start with confidential avenues for reporting problems, which may be local or (where the political realities on the ground necessitate) transnational, and which may be tailored to individual business or operate across a particular industry. This confidential reporting process is a necessary initial step, but is not in itself sufficient to satisfy the need for a comprehensive non-judicial grievance mechanism. Initiating a procedure should automatically trigger support systems to assist the reporter in understanding the procedure and to ensure that there is an individual capable of working with and advocating on behalf of the rightsholder. The means of initiating the process needs to be communicated routinely to rightsholders and civil society organisations in languages and forms that are accessible to those the mechanism is supposed to reach. At times, the pooling of resources (insofar as competition law allows) for a set of businesses in a geographical area or in a particular industry will be beneficial for all and increase both capacity and efficiency.
To develop an effective process, businesses should consider a range of issues, including: 
· Whether the business needs its own process (where, for example, it has a streamlined supply chain that does not or rarely overlaps with others in its industry) or should work to create a common remediation process (where, for example in the textile and agricultural sectors, suppliers often serve a wide number of covered businesses from the same plant or source).
· What legal limits the remediation system faces, either as a matter of domestic law or because of the gravity and severity of the allegation. For example, it would be inappropriate for a corporate grievance mechanism to consider complaints of corporate involvement in war crimes or extrajudicial killings given their criminal nature and the severity of the harm. 
· What personnel resources are needed for the remedial system to work effectively, including when technical legal expertise is needed for the grievance mechanism. 
Once a business has identified an appropriate structure for its grievance processes, it should consult with civil society, labour unions, and rightsholders on the design, limits, and implementation of the processes. While consultation is always considered a good practice, there are also opportunities for co-production of non-judicial grievance mechanisms with rightsholders, civil society organisations, and labour unions, which can enhance trust in the mechanism. Whether consultation or co-production is the appropriate course of action will often depend on what is already in place within the state and the capacity of local rightsholders to speak free from political or economic pressure. The dialogue with civil society and labour unions should be iterative, with ongoing opportunities for review and revision.
Corporate grievance mechanisms and remedial processes should be accessible to affected rightsholders without restriction. This includes ensuring that rightsholders can access these processes without needing to sign away their rights to also engage with judicial grievance mechanisms where appropriate. While this is always a matter of best practice, it would be particularly problematic for a business to require rightsholders to forfeit their rights to a civil claim in certain circumstances. For example, while businesses should have processes capable of addressing the concerns of minors (particularly with regards to child labour), these remedial mechanisms should not require the minor to give up their legal rights to judicial redress in exchange for access to the non-judicial grievance mechanism. Similarly, emerging best practice with regards to sexual assault in the workplace indicates assault survivors should not be required to sign non-disclosure agreements or to forfeit their legal rights in order to secure remediation. 
Businesses should report transparently on the outcomes of grievance mechanisms, and their ongoing dialogue with civil society organisations should be used to evaluate the responsiveness of the grievance mechanism to legitimate claims and risks. As with other transparent reporting processes, this needs to be done in a timely manner so that new or ongoing issues can be addressed. It is important to note, however, that in certain contexts even well-communicated processes are unlikely to be used due to issues of trust. This is where having local liaisons, such as those developed by Tony’s Chocolonely (described above), can be particularly helpful.
Some businesses have company-specific grievance and remedial mechanisms. Perhaps the most well-known is the Meta Oversight Board. The Oversight Board was created by Meta to review decisions on content moderation and free expression made by Meta on its Facebook, Instagram, and Threads platforms.[footnoteRef:141] There are, unfortunately, limits to the utility of the Oversight Board as a framework for non-judicial grievance procedures. The Board only takes on a limited number of ‘emblematic’ cases,[footnoteRef:142] and has been criticised for weak decisions and recommendations in certain controversial cases.[footnoteRef:143] A better system appears to be the one designed by Amfori, the Speak for Change platform discussed above, which provides for a fully-independent and cooperative investigative and remedial process that uses the leverage of all its partners to effect change.[footnoteRef:144]  [141:  Oversight Board, ‘Ensuring Respect for Free Expression, Through Independent Judgment’ <https://www.oversightboard.com/>]  [142:  Ibid.]  [143:  See Kari Paul, ‘Facebook Ruling on Trump Renews Criticism of Oversight Board’ The Guardian (5 May 2021) <https://www.theguardian.com/technology/2021/may/05/facebook-oversight-board-donald-trump>.]  [144:  See ‘Key Recommendation 2’, above.] 

The grievance mechanism needs to be capable of awarding effective reparatory measures that can ‘wipe out’ the consequences of a harm and which will be adhered to by the business. This can include compensation, but compensation alone is not always the best reparatory measure. Sometimes measures such as restitution of a job or of a benefit may be necessary, or rehabilitation where an individual, property, or the environment has been physically (or mentally) harmed. Other times, where an individual’s reputation has been harmed, the business may need to offer a public apology or some form of social rehabilitation. The grievance mechanism should also be able to identify and order changes to the business’s policies or practices to ensure greater respect for human rights and the environment in future.
Decisions by and reports of the grievance mechanism should serve as the starting point for a new iteration of HREDD. Lessons learned from the grievance mechanism should be included in new policies and practices, and should spur the business to begin further investigation and consultation around any particular issues and rights that were identified within the grievance process. 


[bookmark: _Toc165643470]5. Conclusion
This report has outlined the major features of four HREDD regimes relevant to EU-Japan trade. As can be seen from the descriptions of these Directives, Regulations, and Guidelines, they differ significantly in terms of their scope, sectoral coverage, and the means of their enforcement. What is more, these four examples sit alongside a host of other HREDD rules that are either already in force, or in development. This complexity, however, should not mask the important underlying theoretical and principled unity of all HREDD schemes. The fundamental features of HREDD are common across these many sets of legislative requirements. In accordance with the UNGPs and the OECD guidelines, businesses should establish and implement due diligence systems consisting of:
a) information regarding the sources and suppliers of any products being placed on the market, and the human rights and/or environmental impact of these supply chains;
b) risk assessment and risk mitigation measures based on the information gathered; and
c) reporting mechanisms designed to increase transparency and enhance the effectiveness of the due diligence processes.
Business that wish to future-proof their operations in this rapidly changing regulatory environment should therefore ‘aim high’ and put in place robust HREDD systems based on international standards. In doing so, they will not only make their operations and supply chains due diligence-ready, and thereby increase their attractiveness as business partners and decrease their regulatory exposure, but also, and more importantly, they will fulfil their obligations to respect human rights and protect the global environment for future generations. 
Civil society organisations and trade unions are key to the success of HREDD processes. The successful design of due diligence, mitigation, and amelioration procedures requires collaboration between business and civil society, stakeholders and rightsholders. For this to work, both business and civil society need to build relationships based on trust, transparency, integrity, honesty, and a shared commitment to shared goals. Civil society is also empowered by HREDD legislation to participate in monitoring and enforcement processes, which will create new opportunities to effect positive change. 
It is hoped that the information and recommendations provided in this report can assist businesses, civil society organisations, and other stakeholders in navigating this new regulatory environment and achieving these shared goals.
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